® IN THE crc COURT GF THE 
NINTH JUDICIAL CIRCUIT IN AND 
FOR ORANGE COUNTY, FLORIDA 
CASE NOL: 200047 A-4293 
DIVISION 32 
AARON CARTER, 


Plaintiff, 
Vs. 


LOUIS J. PEARLMAN and 
TRANS CONTINENTAL RECORDS, 
INC., and LOUIS J. PEARLMAN 
ENTERPRISES, INC., 


a LZ OX 


Fl 


Defendants. 


A i 
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PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANTS’ MOTION 
FOR LEAVE TO AMEND AND MEMORANDUM OF LAW 


Plaintiff, AARON CARTER {“Carter” and/or “Plaintiif"), by and through his 
undersigned attomeys, hereby files this response in opposition to Defendants’ LOUIS 
J. PEARLMAN, TRANS CONTINENTAL RECORDS, INC., and LOUIS |. 
PEARLMAN ENTERPRISES, INC.’s (“Pearlman” and/or “Defendants”}, Motion 
for leave te amend its Answer and Affirmative Defenses to plead counterclaims; and, 


and states that Defendants’ Motion should be denied as it 15 a} filed after undue 


delay, and b} it is futile as Defendants cannot as a matier of law, state a cause of 
action, and further states: | | 
1. Undue Delay 

1. The parties filed a Joint Case Management Report on September 26, 
2006, which stated at] 3: “Defendants” anticipate filing a Motion for Jeave te amend 
and file counterclaim pricr to the Case Management Conference” (Exhibit “A"). 

Z. The Case Management Conference took place on October 6, 2006, but 
the Defendants did not file their Motion for leave prior te that date. While the Court 
in the Case Manapement Order stated at 43 that mothons for leave to amend the 
pleadings “shall be filed no later than December 1, 2006," Defendants already filed 
an Answer and Affirmative Defenses ort July U7, 2006, and the grounds upon which 
Defendants seek leave are inadequate. 

3. Defendants state that they “did not file a counterclaim at the time of 
filing our orginal answer because doing se would have been inconsistent with Trans 
Con's position that this action should be litigated in the Los Angeles Superior Court” 
(13, Motion). Yet, Defendants filed an Answer and Affirmative Defenses to the 
Flonda Acton. Defendants should have filed-their counterclaims along with their 


Answer and Affirmative Defenses, and there is nothing “inconsistent” with the 


___—_ — 


" Pearlman sued Carter for Deckuratory Judgment io Los Angeles sceking to enforce the Recorting Agrecroeni. 


+ 


California action any more than Defendants’ Answer a Pa sinmative Defenses were 
“inconsistent” with the California achon. 
o. Futility 

4. Defendants’ Motion also fails due to the futility of both the breach of 
contract and unjust ennichment claims. In Defendants’ Counterclaim, Count ], 
Breach of Contract, Defendants assert at | 16 that Trans Con and Carter entered into 
a valid coniract, the Recording Agreement, on December 7, 2004. However, 
Pearlman has already conceded a position inconsistent with Ins assertion that the 
camiract was “valid” In {| 33 of Pearlman's Answer and Affirmative Defenses to 
Cartet’s Flonda Complaint, Pearlman states that “the recording agreement was not 
presented to a Flonda court for judicial approval.” Additionally, at | 2% of the 
Answer, Pearlman concedes that “Carter was a minor on Pecember 7, 2004, the date 
the recording agreement was executed.” And, the very Recording. Agreement 
attached to Peattman’s Motion states at 9] [Q(n) that it is “conditioned upon and 
subject to the approval of the state courts of Flonda.” 

5. Therefore, as a matter of Florida law, any counterclaim asserted by 
Pearlman based upon Pearlman’s assertion at 7 16 of his proposed counterclaim that 
“Trans Con and Carter entered into a valid contract, the Recording Agreement, on 


December 7, 2004" is nat only without merit, but negated by Pearlman's previously 


filed answers. Section 743, Florida Statutes, provides a mechanism tor the removal! 


of non-age disability—a mechanism not udlized by Pearlman. 

6 Where a document attached to a pleading conclusively negates a claim, 
and it 15 apparent no amendment will cure, such is a basis for dismissal with 
prejudice. Magnum Capital, LLC vy. Carter & Associates, LLC, 904 So.2d 220 
(Fla. 1* DCA 2005}. 

7. Leave to amend should not be allawed where: (1} the amendment is 
futiie, (7) the party seeking the amendment has unduly delayed, (3) the party is acting 
in bad faith or with a dilatory motive, or (4) the opposing party will be unduly 
prejudiced. Canb Ocean Shipping v. Armas, $54 So.2d 234 (Fla. 3d DCA 2003). 

5. Here, it would be futile to amend and add counterelaims as Pearlman's 
claims are negated by documentary evidence (1.¢. Pearlman's pleadings confirm that 
Carter had no capacity te enter a long tenm recording agrecmment which is the basis of 
Pearlman's breach of contract claim), 

9 The elements of a breach of contract cause of action under Flerida law 
cannot be met as the Recording Agrecment was expressly conditioned wpon Florida 
cout approval, and was voidable when entered into by Carter, and never ratified 
when Carter reached majority. In fact, the contract was disaffirmed by Carter when 


he tamed eighieen, 


10. Carter disaffirmed the contact upon atiaming majority, which is 
nermissible under Florida law ag Carter signed it when he was a minor. 

Il. A breach of contract action cannot be brought against a minor where the 
contact eniered inte with the mincr was not for necessities or where nonage 
disability was not removed. 

17, Leave te amend should also be denied where the proposed amendments 
are msufficient as a matter of law, Generally, a minor does not have the capacity te 
efter into contracts bindmg as to himself. A minor's agreements generally are 
voidable. Mossler_ Acceptance Co. v. Perlman, 47 So.2d 206 (Fla. 1950), Lee v. 
Thompson, 168 So. 848 (Fla. 1936); Persons v. Pflum, 135 So. 878 (Fla. 1931); 
Pumal ¥. Walker, 55 So. 844 (Fia. 1911). This rule applies to executed as well as 
executory contracts. Lee, 164 So, 843, 

}3. Every person deals with a muncor at arms length, and st his own msk. 
spar ¥. Flonda &.R. o., 6 So. 60 (Fla. 1889). The night of a minor to avoid a 
contract is one conferred by law for his protection against his own improvidence and 
~ the designs of others, The policy of the law is ta discourage adults from contracting 
With miners, Putnal, 55 So. 844. See also Liberty Mut. Ins. Co. v. Conley, 152 So. 
24 521 (Fla. Ist DCA 1963). A minor may not only refuse to perform executory 
contracts during his minority, but he may disaffirm them when he comes of age, 


leaving the other party without remedy 


14° 4 minot’s contracts generally may be avoided during minority or on 


reaching majority. Putnal, 35 So. 844; Spar, 6 Sc. 60. Tf, at the lime the minor seeks 
disaffirmance, he still has the consideration received, or any patt of it, it must be 
retumed. Pumal, 55 So. 844. A minor is not required to retum consideration, 
however, if, during minority, he has disposed of, lost, or wasted it, since the privilege 
of repudiating a contract is accorded to a miner due to the indiscretion incident to 
immaturity, Putnal, 55 So. Bad. 

13, Just as Carter asserts that he did not waive jurisdiction, notice and 
hearing for Pearlman's Califomia actions, Flonda is circumspect as to a nunor's 
warver Of nights. In Florida, a Tunor is met bound by a contractual waiver of a right te 
file a Jawsuit in a subsequent action for negheence. The case establishing the 
principle involved a fourteen-yeat-old girl who signed a general waiver and release 
before being injured while horseback riding ataranch. Dilallo v. Riding Safety, Inc., 
687 Sod 353 (Fla. at DCA 19967). Except as to a very limited class of contracts 
considered binding, as for necessities, etc., the modern mule is that the contract of an 
infant is voidable rather than void. Tt is binding until it ig avoided by some act 
indicating that the party refuses longer to be bound by it. Dilalla. 

16. In fact, it is likely that an attorney in Florida who. fails to advise his 
client that it is necessary to have a guardian appointed for the minor, and te obtain 


court appreval of a contract te aveid the contract being voided by the minor, is 


negligent. Heng v. Akerman, Senterfitt & Edison, on ea 17 DCA 19994 finding 
Akerman, Senterfitt attomey Chris Qualmann’ was not negligent as he drafted the 
contract with the minor BEFORE passage of 9743.08—the statute under which 
Pearlman should have received court approval. Flonda court approval was a 
condition precedent t the validity of the Recording Agreement at J [O{n). 
Peartman's pleadings concede the condition precedent was not satished. See White 
v. Syfrett, 2006 WL. 3408098 (Fla. 1° DCA 20061, 

17. Similarly, Pearlman cannot assert a cause of action founded in contract 
even if Pearlman asserts that Carter's parent, Bob Carter, purported to sign the 
Recording Agreement and bind Carter. See Perepood v. Cosmides, 663 Sce.2d 665 
(Fla. §" DCA 1995}, helding unenforceable a parents attempt to contract away a 
Tunor’s nehis, and that consideration by the parents of the minor's interests were 
“sadly lacking.” Parents may contract for a mminor child in only very Inmited 
citcumstances (Le. medical needs). Shea v. Global Travel Marketing, Inc., 870 So.2d 
20 (Fla. 4" DCA 2003). 

18. It is instructive to examine the application of the law to the case of child 
country music star LeAnn Rimes. When she was twelve years old, Rimes signed a 
contract with a record company, and later sought to disaftirm the contract in a lawsuit 


filed in Texas. The record company filed a declaratory judgment action in Tennessee 


7 Ghalreaon, coincidectally, represcoted Pearlman om legal matters related to Carter's brother, Wick Carter, and ihe 
Backstrect Bova im 1995-1995 odyhe io ibe firm, Galboway and Gevalia. 


ta affirm the contract. The Tennessee court found the contract to be good far three 
reasons: (1) Rimes assigned her rights in the contract to a corporation in hich she 
was the sole shareholder; (2) shortly after forming their contract, Rimes and the 
record company jgmily petitioned the Tennessee courts to disregard Rimes’ miner 
status at the time of formation; and (3) Rimes’ interests were represented in 
negotiations and elsewhere by a guardian ad litem whe was independent of Rimes‘ 
parents. In the Texas suit, Rirnes argued that she had an absolute right to disaffirm, 
but the contract had a forum selection clause choosing Tennessee. The Texas court 
deferred to the earlier judgment of the Tennessee court and moved the case to that 


Elate. Ruirnts v. Curb Records, Inc., 129 F.Supp.2d 984 (N.D. Tex. 2001) cited in 


Mader Law of Contracts § 2.4. None of these factors are present here by 
Peadinan’s own admission m his pleadings. Carter has aileged that he had no 
independent guardian ad litem as Florida Statutes require, but only a parent who was 
8 co-manager with Pearlman. | 
19. The disebiliry of nonage, includes the inability to cantract, except where 
the legislature sets forth specific instances where the disability is removed, Dre 


T.W., 551 80.2d 1186 (Fla. 1989). 


20. For the same reasons as stated above, Pearlman’s proposed 
counterclaim, Count I: Unjust Enrichment cannot state a claim upon which relief 


can be granted because this claim, like the breach of contract claim, is wholly 


dependant on Pearlman’s assertion at J 31 that “the recording agreement was valid,” 


ai at 932, the claim’s support is “evidenced by the terms of the Recording 
Apreement.” 

Wherefore, for the reasons stated above Pearlman's Motion for Leave to 
Amend to assert counterclaims should be denied because there is undue delay and it 
is fuhle as Defendants cannct, as a matter of law, state a cause of achon. 


CERTIFICATE OF SERVICE 


[ HEREBY certify that a trué and correct copy hereof has been furnished by 


. ut 
U.S. Mail this 2¢. day of December, 2006, to. Michael Gay, Esq. and Darren 
Chiappetta, Esg., Foley and Lardner, LLP, 115 N. Orange Avenue, Suite 1800, 


Orlando, Florida 32801. 


Kerth R. Mitnik, Esquire 
Florida Bar No.: 436127 
MORGAN & MORGAN, P.A. 
P.O, Box 4979 

Orlando, Florida 32802-4979 
PH: (407)420-14!4 

Fax: {407}425-8171 
Attorneys for Plaintiff 
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IN THE CIRCUIT COURT GF THE NINTH 
JUDICIAL CIRCUIT IN AND FOR 
COUNTY, FLORIDA CIVIL DIVISION 


AARON CARTER, © 
| _ Plaintiff 


VS. CASE NO. 2006-C.4-4293 


LOUIS J. PEARLMAN and 
TRANSCONTINENTAL RECORDS, INC. 

and LOUIS J. PEARLMAN ENTERPRISES, 
xc ) : 


DIVISION 32 


Defendants. f 


JOINT CASE VIANAGEMEN'T REPORT 
The Pliatiff, AARON CARTER (“Cater”) and Defendants, LOUIS J 
PEARLMAN (“Pearlnan”), TRANS CONTINENTAL RECORDS, INC. (“Trans Con”) and 
LOUIS J. PEARLMAN ENTERPRISES, INC. @LIPE") (collectively “referred to as 
" “Defendants"), by and trough their undersigned attorneys, file this Joint Cese Management 
Report for use by this Honorable Court in addressing those issues identified hy the Court in its 
Notice of Hearing and Order on Casc Management Conference strved June 28, 2006. 


o. A-brief factus] statement of the cae; 
Asron Carter is musical artist who entered into an Exelusive Recording Artist 
Agreement (Reeoding Agreement") with Trans Con. Pealman, one of the named Defendants, 
is the President of Trans Continental Records, Inc. Carter was a minor at the time the Resording 
. Agreement was executed, and a California court approved the Recording Agreement as to all of 


its terms and conditions, Carter reached the age of majority in December 2005. Upon doing so, 
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eo e 
Trans Con was informed that Carter desired to disaffinn the Recording Agreement based on his 
minority status at the time of its execution. | 
The parties disagree ag to the validity of the Recording Agreement, and Tras Con 
filed a Complaint.for Declaratory Relief in the Califormia court where the Agreement was 
allegedly judicially affirmed. Thereafter, on May 26, 206, Cater filed a stx-count Complaim 
wilh this Coun, styled Aaron Carter vy. Louis J-Pearlman and Travs Continental Records, fac, 
and Lewis J. Peartman Enterprises, Jac, Case No. 20063744293. Among other counts in lhe 
Complaint, Carter is : seeking a declaratory judgment as to the validity of the Recording 
Agreement, an accounting of revenues under the Recording Agreement, and ap injunction 
against the Defendants. | 
| The California court dismissed the Defendants California action 9 for forse non 
conveniens in onder te allow this Honorable Count to decide the issves in dispute. 


Z. Pleading issues, inchiding service of process, venue, joinder of additional parties, © 


" ‘The following claime have been asserted by the Plaintiff: 
A. COUNT:  fnjunctive Relier 
COUNT IL Declaratory Relief— Recording Agreement 
COUNT IT: Fraud in the Induecoent 
COUNTI¥: Accounting 
COUNT ¥; Breach of Contract 


™ hp 9 wy 


COUNT V1: Breach of Fiduciary Doty (against Pearlman individually) 
‘The following defenses have been asperted : as tp the apave claims for relel- 
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A. Equitable Estoppel 

B. Failure to State a Cause of Action for injunctive Relief | 
C. Ratification | 

D: Waiver 

E, Lincleam Hands 

F. 


Subject Matter Junsdiction 


Defendants" anticipate filing a Motion for leave to amend and file counterclaim 


prior 1p the Case Managemen Conference. Prior moticns that have been heard by this-Court 
i. Carter's Motion for Emergeney Injunction (7/6/06): Denied without 
prejudice | | 


2. - Defendants’ Motion to Stay Carter Proceedings (7/6/06): Denied 


and s e of such itjons; 


The parties anticipate that an October 31, 2007 discovery cut-off would be 
sufficienl, . Discavery would be on a Complex tack, with an estimated 20 to 30 depositions, 


incloding the factual and expert deposition testimony of experts from all parties. 
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5. ina of an 1 iming for identification of experts, ° 


Plaintiff's cxpens will testify about damages and customs and practices in the 
entettainment mcwstry. Depositions of (oese experts wall cocur about halfway into the discovery 
period.  Plamuff bas agreed to provide tus expert satness let by December 31, 20kh6. 
Defendants, at this tune, anticmpate that ther experts will testify regarding the entertainment and 
media industry, most likely about recoupable caponses as well as the custom and practics far 
entering inte contracts with minors. Defendants will provide their expert witness: list by 


February 72, 2007, Piaintiff and Defendants agree chat all discovery will be completed by 


Qetober 31, 2007, 


Documents are expected to be voluminous. The parties will computerize 


information wher it appears mecegsary or upon request. 


At the preseni time, the parties have no issue(s) appropriate for a specia] master. 


The parties are agreeable to the Court's disctetion in the use of special masters if it decms 


TGOUSEATy. 
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The parijes anttcipate that dispositive motions would be filed aot later than 45 


days after discovery cloges. Tria] is anticipated in December 2007, The tentative schedule ia as 
"follows: 
December 41, POO: Plaintif? ta disclose expert witness¢3 
Febmary 28,2006: Defendant to disclose cxport witnesses 
Getober 41,2007: All distovery closed 
November 30, 2007: Mectistion 


‘Two week trial period starting in December 2007, preferably with a tine certain, 


3. bili the tyme o Alte atj i ute Resoluti 


(a)  Faimess issues, including But nol necessarily limited to the use of such 


capabilities by some but oof all of the parties and/or parties whose resources permit or require 
yariations in the use of such capabilities: 


(bh) Issues related to compatibility of court and party facilities and equipment, . 


ORLA dob. 
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" (e) Issues related to the mse of demonstrative exhibits and any balancing of relevance 
and potentiel prejudice which may need to occur in connection wrth such exhibits: | 
fd) Such other issues related to the use pf the Court's and parties” special 
technological facilities as may be raised by any party or the Court or itz technological advisor, 


piven the nature of the case and the resources of the parties. 


These are undetermined at this time. 


believe will peed to be decided in the cane: 


See responses te numbers } and 2 above. 


“a 


4, A faj imate by co for each party of the | f time 
Plaintiff and Dicfendants agree that the length of time to try the case will be 2 
(two) weeks. ) 
OALA_#2zabf.1 


15. Whether a demand for jury tial has boon made: 
- Yes, demand for a jury trial has been made. 


16. The deadline for Gling motions in imine; 
The parties anticipate that the deadline for filing motions in limine will be 3 


(three) weeks prior to the scheduled date for the commencement of the trial. ) 


17, e track to which the cas aes] _ The Business euirt i 


Florida Bar Mo. 0932191 
Daren $. Chiappetis 
Flonda Bar No. (045118 


FOLEY & LARDNER LL? 
Orlando, FL 32801-2386 111 North Grange Avenue 
Phone: (407} 420-1414 Suite [800 


Fax: (407} 425-B171 Orlando, FL 32801-4979 
Phone: (407) 423-7656 
Fax: (407) 648-1743 
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